BCTT Key Findings and Recommendations — Draft #4

Legal Issues and Land Use Review Subcommittee

Key Findings:

LLU F-1.

LLU F-2.

LLU F-3.

Unless a later land use approval expressly addresses whether conditions of a prior
land use approval are superseded, the issue will be subject to interpretation by the
local government (the Board of County Commissioners, in this case) without
notification to the public involved in the original land use approval.

Only the current franchise agreement has legal effect. The previous franchise
agreement is superseded when a new agreement takes ‘effecﬂ.

Valley Landfills, Inc. (VLI) ‘Up—ﬁpeﬂt—aﬂd—eﬂgemg is required by DEQ to provide

LLU E-22?

financial assurance statements annually to eeverfund the cost of landfill closure

and 30 years of ~post-closure care -and-corrective-actions-are required by PEQ- As

of 2022, funding the estimated $16.2 million for landfill closure and $5.7 million for
30 years of post-closure care based on a 2.93% annual inflation rate per DEQ

guidance. The $5.7 million amount is includes the cost of continued use of

Corvallis’s public wastewater treatment plant for leachate disposal. Where-this
. . ——— .

VLI owns 740 acres of land in total (ASSOCIATED WITH THE LANDEFILL?). Of

LLU E-2X?

that property, the area permitted for landfill encompasses approximately 178.0
acres inside the site’s landfill zoning boundary. To date, the developed landfill

footprint consists of approximately 123.5 acres. Of the 123.5 acres, approximately
41.7 acres have already received final closure. The remaining property under VLI
ownership is undeveloped buffer property and the administrative offices for the
facility. (Reference in County Records: Exhibit I Reclamation Plan Republic
Services Coffin Butte Landfill September 2021

cbl 2022 financial assurance recertification (provide link)).

VLI is the “Owner” and Coffin Butte Landfill is the “Operator” identified in DEQ

SOLID WASTE DISPOSAL SITE PERMIT (Municipal Solid Waste Landfill) SWDP
306 Expiration Date: June 30, 2030. (provide link)

Commented [EP1]: Reinsurance

The waste industry surety business with bond penalty
amounts of $1.2 million or less are ceded on a quota
share basis with 50% being reinsured. Bonds with
penalty amounts greater than $1.2 million up to $20
million are reinsured under a variable quota share
agreement ranging from 50% to 85% ceded based on
the bond penalty amount. Evergreen's aggregate cover
for its contract surety business is covered under a 75%
quota share basis on the first $5 million in losses.
Evergreen generally limits its retention to $3.0 million
on any one bond via its quota share and facultative
reinsurance programs




LLU F-?Y? VLI is the legal entity providing financial assurance for the current closure plans
(cbl 2022 financial assurance recertification, 5Reclamation Plan - Closure-Post
Closure Plan_Report Final (provide links)

LLU F-?Y? VLI is the legal entity providing financial assurance for the current closure plans
(cbl 2022 financial assurance recertification, 5Reclamation Plan - Closure-Post
Closure Plan_Report Final (provide links)

LLU F-?2a? VLI - a $2.5 million annual revenue corporation - assures their $21 million landfill

closure financial assurance obligation with financial instruments from ‘Evergreen

national.com/)
LLU F?b?  In 2019, Evergreen had assets of about $56 million and relied on reinsurance for

bonds in amounts greater than $1.2 million.
(https://insurance.ohio.gov/static/Company/Examination+Reports/2019 Exams/Ev
ergreen+National+Indemnity+12-31-19+Exam+Report.pdf

LLU F-?b? Republic Services, Inc. — a $11 Billion annual revenue corporation - does not
provide financial assurance for closing Coffin Butte Landfill.
LLUF?¢? _ Coffin Butte Landfill is owned and operated by Republic Services of Corvallis,
Limited Partnership, which is a subsidiary of Republic Services, Inc. '
\
LLU F2d?  Oregon statute holds any person owning or controlling the disposal site at the point :

Commented [EP4]: Assessing the financial soundness
of Evergreen is well beyond my capability.

Information from the US Treasury website suggests
about a $5 million limitation on any single bond
Evergreen issues (for government work?) but amounts
above that may be covered by other financial
mechanisms; Evergreen National Indemnity
“Company (NAIC #12750) ...UNDERWRITING
LIMITATION b/: $4,294,000.” and “Please note that the
underwriting limitation published herein is on a per
bond basis but this does not limit the amount of a bond
that a company can write. Companies are allowed to
write bonds with a penal sum over their underwriting
limitation as long as they protect the excess amount
with reinsurance, coinsurance or other methods as
specified at 31 CFR 223.10-11. Please refer to Note (b) at
the end of this publication.
(https://www.fiscal.treasury.gov/surety-bonds/circular-
570.html) “

~
~

in time closure rules are triggered is liable for closure and post-closure maintenance. 1
ﬂAs of March 2023, the responsible entity is VLI with Republic Services of Corvallis
Limited Partnership next in line. Check ilf the owner is unable to perform the
work, the landfill would likely become a CERCLA (Superfund) site. There is no
foreseeable path for liabilities to fall solely on Benton County, but the County may
have to contribute a share based on a criteria to be negotiated. (The Legal

RELY ON EWP’S WRITING)

(LEGAL SUBCOMMITTEE SHOULD CHECK THIS PARAGRAPGH WITH

DEG’s AUDREY O’BRIEN) [THIS IS MOSTLY FROM THE LEGAL

\

N

SUBCOMMITTES’S ORIGINAL FINDING. IT IS ASSUMED THAT THE LEGAL j\\\ \
SUBCOMMITTEE PROVIDED THE OREGON STATUTE CITATIONS i

\
b
W

Vo
\
L
VY

Recommendation provided immediately below for ease of reviewing the issue. \
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LLU ?2Ra? Benton County should ascertain if current closure plans and associated financial

assurance are sufficient to implement all Conditions of Approval triggered by
closure of the landfill or are to be enforced once the landfill is closed.
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LLU ?2Rb? Benton County should have a process to monitor changes in landfill ownership

and assess the impact of any changes on implementing all Conditions of Approval

triggered by closure of the landfill or are to be enforced once the landfill is closed.

LLU ?2Rb? Benton County should have a professional, independent, credentialed third party + =~ { Formatted: Indent: Left: 0", Hanging: 0.88"

assess the County’s potential financial exposure to the landfill closure. The

assessment should be made available to the public, - { Formatted: Font color: Black

LLUF-4.  What legally can and cannot be conditions of any land use approvals? Conditions
of approval must relate to approval criteria. To be approved, an applicant must

demonstrate compliance with all discretionary approval criteria such as (USE - { Formatted: Highlight

EXAMPLES TO CONVEY WHAT DISCRETIONARY APPROVAL CRITERIA
ARE). Conditions of approval cannot substitute for compliance with applicable
criteria but may be imposed to ensure the criteria are met. The county may find

compliance with approval criteria by establishing that compliance is feasible,
subject to compliance with a specific condition(s) of approval. |A preponderance of

Commented [YM7]: Conditions of approval are
7 meaningless words on paper unless they are monitored
777777777777777777777777777777 and enforced. The County readily admits that it has

the evidence must support a finding that the condition is “likely and reasonably .

the county may “impose conditions of approval to mitigate negative impacts to never monitored or enforced conditions of approval
adjacent property, to meet the public service demand created by the development and has no resources available to monitor or enforce
activity, or to otherwise ensure compliance with the purpose and provisions of this enyfuturelconditionsiofizpprovaliScellandiUse

Subcommittee Findings.

code.” (BCC 53.220)

LLUF-5. Inreviewing a CUP for landfill expansion, the County hasjurisdiction-overmay
consider only the proposed expansion. Existing and past landfill operations are not
within the County’s scope of review. However pPrior land use decisions are final

and remain enforceable. Prior land use decisions cannot be subjected to a new

review or have additional/revised conditions of approval imposed as part of the
CUP application for the expansion. ‘

LLU F-6. Benton County may not prohibit a private landfill operator from accepting solid
waste from outside Benton County. LA 1998 ....(needs to say why and link to

supporting material)

LLUF-7.  Ambiguous terms. The rules of statutory construction describe how ambiguous
terms are to be interpreted: text, context, and legislative history. However,
LUBA'’s standard of review is highly deferential to the local decisionmaker’s
interpretations, so if the interpretation is plausible (does not conflict with the
provision’s language), LUBA (and the courts) will uphold the local interpretation.
This gives the decision-maker a lot of flexibility in interpreting their own code
provisions.

LLU E-8. P&s—DEQ is not prohibited from permitting another landfill west of the CascadesLl
Ne-



LLU F-9.

LLU F-2?V

What-dees-theThe designation “regional landfill” has multiple interpretations.
One meaning based on a geographical area served is reflected in the 1974
agreements establishing Coffin Butte and limiting the service area to three
counties. Another meaning is based on receipt of more than 75,000 tons of solid
waste per year as defined in Oregon Revised Statute (ORS) 459.005(23) (add date
adopted).

Subcommittee, it is unclear what the Statute is intended to address. Looking at the
November 2022 input from DEQ) the statutes intent seems to be to allow a county
hosting a landfill to charge fees for hosting disposal and requires the formation of
public boards to oversee operations. I could not find anything that requires a host

county to accept wastes from outside the host county. It is requested the Legal

Subcommittee look at the legislative record and the Solid Waste sections of the
statute.
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Commented [VGJ14]: This refers to an 11/3/22 email
from Brian Fuller, DEQ, in which he quotes the
definition of "regional disposal site" from ORS 459 and
also quotes ORS 459.310 through 459.330. The text of
Brian's email:

"T wanted to provide some additional Oregon statutes
regarding a Regional Disposal site. From a DEQ solid
waste permitting perspective there is no substantive
differences in a solid waste landfill permit for a
regional landfill and a “non-regional” landfill, the
requirements are the same. The law does put some
requirements on the county and grants authority for
the county to impose a surcharge.”
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Coffin Butte received wastes from outside its original three county geographically
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LLU F-10a.

/
. L. . /
based service area every year since at least 1993. This is at least five years before a v,

1998 (NEED TO GET DATE. A 1993 DATE WOULD CHANGE THIS /)

service area of a privately held waste disposal firm.

The review criteria for a landfill-expansion conditional use permit h‘equire
subjective determinations in the context of a specific application. In the criterion of
“The proposed use does not seriously interfere with uses on adjacent property, with the
character of the area, or with the purpose of the zone” [BCC 53.215(1)], the term
“seriously interfere” has generally been interpreted in Benton County land use
decisions as: does the proposed use ‘make it difficult to continue uses bn the
adjacent property; would it create significant disruption to the character of the
area; would it conflict, in a substantive way, with the purpose of the zone. As
noted above, the county decision-makers have wide discretion in evaluating
whether a use will “seriously interfere.” In the past, “seriously interfere” has
generally been applied as meaning more than an inconvenience or irritation but is
a lesser threshold than rendering the uses on adjacent property impossible. ‘

4



‘ﬁpeculated effect on property values has not been a primary consideration in
determining serious interference.

LLU F-10b. Inthe phrase “character of the area” in BCC 53.215(1), how narrow or broad has “the
area” typically been?

In determining how broadly to define “the area” for purposes of evaluating the
character of the area, how far are the effects of the proposed land use likely to
extend? This may differ by particular effect—for example, the impact of noise
might extend farther than visual impact (or vice versa).

The phrase “the character of the area” hust be interpreted and applied in each
land use application review. Because each review is unique, examining past cases
for the specific distances utilized may not be illuminating. Key factors that are
considered in determining the character of the area and its extent include:

o [The particular attributes of the geographic setting (including the existing
landfill operation in the case of Coffin Butte.)

e Is there a distinct change in the area's physical characteristics beyond a certain
point (such as a change from flat land to hills or from one river basin across a
ridgeline into another)?‘

o What features or elements give the area its character? Is it a homogenous or
heterogeneous character (is there a high degree of similarity, or is it mixed)? ‘

° ‘How far are the effects of the proposed land use likely to extend? This may

differ by particular effect—for example, the impact of noise might extend

farther than visual impact (or vice versa).‘

[Language in this finding needs fine-tuning.]

LLU F-11.  In the conditional use review criterion of: “The proposed use does not impose an undue
burden on any public improvements, facilities, utilities, or services available to the area”
[BCC 53.215(2)], a burden on public infrastructure and service is clearly “undue” if
it overloads the system or causes significant degradation in terms of quality,
effectiveness or timeliness of infrastructure or servicd. Lesser burdens may also be
“undue” if the effect jeopardizes people's health, safety, or welfare‘. Burdens that
have typically not been considered “undue” include those that can be mitigated

with that generated by other uses in the area or that fall below an established
threshold (such as road classification standards). Again, as noted in LLU F-7

~ | Commented [YM33]: The timing of said
"improvements" is critical, and "promises" to make
improvements cannot be used as the basis for
concluding that impacts have, in fact, been mitigated.
The County's professed and demonstrated histor;




LLU F-12.

LLU F-13.

LLU F-14.

LLU E-15.

LLU E-16.

above, so long as the interpretation is plausible, the decision makers have wide
discretion in interpreting the term “undue burden.”

With regard to the conditional use review criterion of BCC 53.215(3) [“The proposed
use complies with any additional criteria which may be required for the specific use by this
code.”], if the county has adopted additional code criteria that apply to a proposed
use, then those code provisions would apply. This does not allow the county to
apply unadopted criteria that are not in the code at the time of application. In
applying for expansion in the Landfill Site zone, the BCC Chapter 77 does not
adopt any additional criteria and, therefore, no additional criteria apply.

BCC 77.305 directs the Solid Waste Advisory Council (SWAC) to review and make
recommendations on a landfill-expansion CUP; however, the code does not specify
what criteria or considerations that recommendation should be based on. SWAC’s
overall role, as articulated in its bylaws: “assist the Board of Commissioners
(Board) in Planning and implementing solid waste management, pursuant to BCC
Chapter 23, the Benton County Solid Waste Management Ordinance.” |As such,
SWAC should review the proposal and provide input from a solid waste
management perspective| The Planning Commission’s role is to review the
proposal from a land use perspective relative to specific criteria listed in the
Development Code and to make a decision.

Pursuant to BCC 77.310(1)(e), to what extent may the Planning Official require
additional information from an applicant for a Landfill Site Zone Conditional Use
Permit? Only “other information” that relates to the approval criteria for a
conditional use permit may be required under BCC 77.310(1)(e), and the applicant
may choose to provide some, all, or none of the requested information. The land
use decision must be based on demonstrating compliance with the code criteria,
not on whether the applicant provided the requested information.

‘Statements made by the applicant do not become conditions of approval unless
those statements are specifically included or incorporated, directly or by reference,
into the final decision.

‘How does the 2002 Memorandum of Understanding (MOU) dated November 5
2002 fit into the Workgroup considerations? h"he 2002 MOU clarifies authorization
for landfill activities within the Landfill Zone and establishes-references a
November 18, 2000 LUCS, apointint i i i

I iths 11 1 Juirements-

o TheMOU-deesnotaddress-whethertThe County’s response to LUCS section 7
determination-of“complianee-”...complies with all applicable local land use
requirements.” does not mean the landfill is inelaees in compliance with all
eonditions-Conditions of Approval of past land use approvalsdecisions. The

| Commented [YM38]: Unless the governing body and
/| decision makers specifically require staff to include in

the final decision all documents submitted in support
of an application (which has frequently not be done in
the past), then the applicant is not held to anything that
is included in the application, supporting documents
and applicant commitments made during that review
and consideration process and those items are
excluded and not required to be completed.

Commented [EP41]: The LUCS is a DEQ document.
Provide DEQ's interpretation of this LUCS document.
Bolding added to point out the LUCS precedes the
MOU by two years. Suggest the “point in time

' | compliance” argument be revisited/abandoned.
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LLU F-17

LLU F-18

LLU F-19

County’s response to -did-respond-te-the LUCS section 7b emphasizes this
point.eptry

must comply with before LUCS consistency can be determined ~ Land use

compatibility at the landfill is contingent on the continued compliance with all other
County Codes and agreements including but not limited to Benton County Code
Chapter 23, the operators franchise agreement, and the Environmental Trust

Agreement.”

e TheMOUindi ! £ 11/5/2000 41 . land

5 7 5 7
i ; ; : i = No documentation was

presented deesnotto describe the extent to which Benton County investigated
the compliance status of any conditions of past land use approvals in preparing
the 2000 LUCS or 2002 MOU.

e The MOU did not and could not negate or supersede eenditions-Conditions of
Approval from past land use approvals.

Is there an opportunity for public input to determine whether an application is
complete? The public may submit comments on the completeness of an application.
However, the completeness process is not a review of the application’s merits; only
whether sufficient information has been submitted to the application’s merits can be
evaluated through the public hearing process. And there are no statutory or code
requirements for incorporating public input on the county’s determination of
whether an application is complete.

Section 2 of the June 7, 2022, collection franchise agreement between Benton County
and Allied Waste Services of Corvallis (“Republic Services”) contains a limited
reopener provision. Contract negotiations are not conducted in public. With that
said, a process could be designed to allow public input, comment, and feedback on
any provisions subject to Section 2 that may be negotiated between the parties to
the agreement. The renegotiated collection franchise agreement must be agreed
upon, in its entirety, by both Benton County and Republic Services.[

What options does the Planning Commission have if they determine that DEQ
regulation of a particular parameter is inadequate or likely to be inadequate?

The County could not determine that DEQ regulation of a particular
environmental parameter is inadequate to protect public health and deny the
application on those grounds. The County also has no authority to interpret, apply
or enforce DEQ regulations. (Except for regulatory programs that DEQ formally
delegates to a local government, such as with on-site sewage disposal regulation.)

Commented [YM42]: Republic is already on record
regarding their position relative to this hauling
franchise agreement. By signing the 10-year agreement
over public objections, the County gave away all rights
to make changes to the agreement. The wording in the
agreement grants Republic veto power over any all
possibility of improving this outdated approach to
trash collection.




LLU F-20

LLU F-21

Key Recommendations: L

LLU R-1.

Additionally, the County cannot assume that an activity will result in a violation of
DEQ parameters when the activity hasn’t happened.

The County could potentially determine that DEQ’s regulation of a particular
parameter is inadequate to prevent the proposed land use from seriously
interfering with uses on surrounding properties. However, the County must
articulate why DEQ’s requirements are insufficient, and the County typically lacks
the expertise or personnel to determine whether a particular environmental
parameter is being exceeded. Alternatively, the County could require that
specified mitigations be implemented, which is simpler to monitor than the level of
certain emissions.

Could a new CUP approval be conditioned on cleaning up noncompliance with
existing operations?

A new CUP cannot require as a condition of approval that an existing operation on
a different property be modified or that noncompliance be rectified. Enforcement
procedures (see Chapter 31 of the Benton County Code) would have to address the
noncompliance.‘

Is compliance/noncompliance with conditions of past land use approvals a topic
that can be considered in any way during a new land use application?

Generally, the new proposal must be evaluated on its own merits relative to the
approval criteria. However, the non-compliance of an existing land use condition
could provide information that the Planning Commission considers in crafting a
condition on a new application. If an application is made to expand an existing
land use that is currently out of compliance with a condition of past approval and
that noncompliance is causing issues for surrounding land uses, noncompliance of
the original land use is not in itself grounds to deny the new application.
‘However, the decision-maker could potentially look at the existing noncompliance,
consider whether that noncompliance is causing the existing land use to “seriously
toward determining whether the proposed land use complies with the review
criteria because the same land use in a similar location was seriously interfering
with surrounding uses even though it was subject to conditions of approval. Past
conditions superseded by subsequent decisions or changes in the law could not
form a basis for such analysis. [To Do: Need to address the relationship between
this finding and R-7. Also, finding language needs fine-tuning.]

Consistent with SWAC'’s bylaws and Chapter 23 of the County Code, SWAC’s role
in reviewing a landfill-expansion CUP should be from the perspective of solid

8

Commented [YM45]: The CUP review criteria are
discretionary and the history of noncompliance by the
landfill operator and non-enforcement by Benton
County clearly demonstrates that the imposition of
conditions of approval to mitigate negative impacts
cannot be relied on to ensure the resultant land use
activity will be compatible with adjacent land uses and
the character of the area.

Commented [YM46]: Hopefully these
recommendations are not in priority order. Limiting
the role of SWAC should not be the County's highest
priority in making improvements to the land use
application review process. Clearly the history of lack
of compliance monitoring and enforcement should be
top of the list (not last).




LLU R-2.

LLU R-3.

LLU R-4.

LLU R-5.

clearly define SWAC'’s role by articulating a scope of review. Examples of areas
that may be appropriate for SWAC to comment on: Is the proposed expansion
consistent with long-term plans for the landfill site? Is the proposal consistent
with the principles of responsible solid waste management? What (solid waste
management) benefits do you see to the proposed expansion? What potential
(solid waste management) negative effects do you see? Are there ways to minimize
or mitigate those effects? (If/when SWAC’s overall role shifts to sustainable
materials management, instances of the term “solid waste management” above
should be replaced with “sustainable materials management.”)

/Amendments to the Development Code may be needed to create a clear and
legally consistent process for SWAC’s involvement in reviewing a CUP‘. Pursuant
to the Development Code as written, the only criteria that a CUP decision can be
based upon are those of BCC 53.215, and the Planning Commission is the decision-
making body. Yet, the code states an ambiguous role for SWAC in that process and
seems to imply that other considerations beyond those of BCC 53.215 should go
into the decision-making process. This needs clarification.

BCC 77.310 states that “The applicant for a conditional use permit shall provide a
narrative which describes: * * * Other information as required by the Planning Official.”
[BCC 77.310(1)(e)] The workgroup could make recommendations regarding what
“other information” would be helpful in a narrative. However, any committee
recommendations would have to be limited to information related to the
applicable criteria and could not expand that criteria.

BCC 77.405 states, ”‘Copies of materials submitted to the Oregon Department of
Environmental Quality as a part of any permit process shall be submitted to the Planning
Official. If at any time the Planning Official determines that permit application materials
or conditions of DEQ permit are judged to merit public review, a Public Hearing before the
Planning Commission shall be scheduled.” rThis provision is unclear. The
subcommittee interprets this section as requiring a review if the use originally
Official could make such a determination using a formal “Interpretation” pursuant
to BCC 51.205(1). Recommend code amendment to clarify this provision. A
workgroup recommendation on how public review of DEQ permit requirements
could most benefit the public would also be helpful.

If the County provides an opportunity for public input into the determination of
application completeness — the first step in the regulatory process, the information
provided to the public should explain the application process in simple language

and provide instructions on how and when to participate in manner that such

public input is considered public testimony on the merits of the application.

= 7 7
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Commented [YM47]: This is a conclusion and
recommendation that is not supported by the language
in the Code. This is simply an effort to limit public
engagement in the critical process of developing a
sustainable path forward for solid waste management
in Oregon (since most of the waste coming to Coffin
Butte is from outside Benton County).

Commented [YM52]: This would only occur if the
applicant said one thing during the land use
proceeding and submitted something else to DEQ in
the permit application process. But since these
documents are not reviewed, not sure how any
changes would be discovered. DEQ has a public review
process for proposed permits and the County must
engage actively in that process, which apparently
doesn't happen.




LLU R-6

LLU R-7

‘A process to allow public input, comment, and feedback on any provisions subject
to Section 2 of the collection franchise agreement between Benton County and
Allied Waste Services of Corvallis (“Republic Services”) (PLEASE RECHECK IF
THESE ARE THE ACTUAL LEGAL ENTITIES INVOLVED WITH THIS
FRANCHISE) could be designed as follows:‘

After the parties have begun discussing what specific terms may be amended
pursuant to Section 2, but no more than 60 days prior to any amendment being
approved by the Board of Commissioners, the County will publish a notice that it
is seeking suggestions from the public for negotiation topics generated from the
“concepts from the consensus-seeking process.”

Any input received would be presented to the Board of Commissioners at a work
session, at which time the Board would identify those ideas or suggestions that
may be included as negotiation topics.

Following the work session and as part of the ongoing negotiations, Benton
County Staff will discuss with Republic Services the topics and ideas the Board of
Commissioners identified.

At such time as Benton County and Republic Services reach a tentative agreement
on the renegotiated terms, Staff would bring the proposed franchise changes to the
board meeting, where consideration of the amended franchise agreement would be
conducted in a public hearing pursuant to BCC 23.235, which will include an
opportunity for the public to present testimony. The Board could approve the
agreement as presented or may direct staff to resume negotiations with Republic
Services to include specific topics identified by the Board.

The renegotiated collection franchise agreement must be agreed upon, in its
entirety, by both Benton County and Republic Services. At such time as the terms
have been agreed upon, and the Board is satisfied that public input has been
adequately included or addressed in the renewed agreement, the franchise
agreement will be the subject of a public hearing and, ultimately, approval by the
Board of Commissioners at a regular board meeting.

‘Per LLU F-5 and F-20b, because existing and past operations are not within the
County’s scope of review of a new conditional use permit application south of
Coffin Butte Road, the subcommittee recommends that the County decision-
makers prioritize addressing topics that would be relevant to review of a new CUP
application and de-prioritize in-depth evaluation of existing and past operating
approvals.

10



LLU R-8 Benton County should evaluate its existing system regarding compliance
monitoring and enforcement to determine if there are sufficient mechanisms in
place to ensure compliance with conditions of approval that the County imposes

on land use approvals and, if not, recommend improvements. Elements of such an
evaluation could include:

¢ What enforcement mechanisms exist within the County Code?
. ‘Is there a mandamus option or a private right of action option?
. ‘What is missing?

¢ What provisions and procedures do other counties have, particularly
counties that host a privately operated landfill?

e The future cost of such a system, the benefits, and the consequences of not
improving the current practices and procedures.

11



Page 5: [1] Commented [YM33] Yeager, Mark 2/25/2023 7:56:00 AM

The timing of said "improvements" is critical, and "promises” to make improvements cannot be used as
the basis for concluding that impacts have, in fact, been mitigated. The County's professed and
demonstrated history of not monitoring or enforcing conditions of approval results in real life undue

burdens.



