Facilitator’s Proposal for Introductory Statement
— Land Use Compliance Subcommittee

Mark — Ed — Catherine 12/1/22 Version Without Track Changes

This document contains a historical summary of land use actions? including adopted conditions of
approval for past land use applications and Conditional Use Permits (CUPs) relevant to the Coffin Butte

Landfill. It provides the context needed to better understand how we got to where we are now. Our
goals for this section included:

1) Identify and organize the relevant documents;
2) Explain the key points clearly;

3) Identify areas of agreement on whether the various conditions of approval remain applicable or
inapplicable today; and

4) Identify areas of agreement on the current status of compliance, monitoring, and enforcement.

For context, Benton County’s Development Code (BCC) describes conditional uses as “land uses which
may have an adverse effect on surrounding uses in a zone.” (BCC 53.205). To lessen the adverse
impacts, the county may “impose conditions of approval to mitigate negative impacts to adjacent
property, to meet the public service demand created by the development activity, or to otherwise
ensure compliance with the purpose and provisions of this code.” (BCC 53.220).

Implementation of the land use decision conditions of approval are required to ensure that the

proposed land use complies with the Development Code and the resultant land use activity, assuming
compliance with the conditions of approval;

is compatible with adjacent land uses\. \However, to be

effective, the conditions of approval must be monitored and enforced.
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Compliance with the required conditions of approval is the responsibility of the applicant. The County,
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The Benton County Talks Trash Workgroup (BCTT) was not charged with deciding the actual legal status
of the factual and legal issues raised herein. The “common understandings” noted identify the BCTT’s
consensus agreements. Where there was no consensus, the differing points of views have been
documented for consideration by the Benton County Board of Commissioners and others. Additionally,
each workgroup member was given the opportunity to share their views, be they supportive or
oppositional, as noted in Appendix X.
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Facilitator’s 11/209/22 “Merged” Proposal
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6) Explain the key points clearly;

to receive information necessary to appropriately assess the
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7) Identify areas of agreement on whether the various deeisions-ard-conditions of approval

remains applicable or inapplicable today; and
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Identify areas of agreement on the current status of compliance, monitoring, and enforcement

For context, Benton County’s Development Code (BCC) describes conditional uses as “land uses which
may have an adverse effect on surrounding uses in a zone.” BCC 53.205. To lessen the adverse impacts
the county may “impose conditions of approval to mitigate negative impacts to adjacent property, to

meet the public service demand created by the development activity, or to otherwise ensure
compliance with the purpose and provisions of this code.” BCC 53.220

Implementation of the Conditions of Approval are required to ensure that the proposed land use
complies with the Development Code and the resultant land use activity, assuming compliance with the
Conditions of Approval, is compatible with adjacent land uses. However, to be effective, the Conditions

of Approval must be monitored and enforced

Compliance with the required conditions of approval is the responsibility of the applicant. The County,

along with DEQ, etc., is responsible for monitoring and enforcement. As-a-practicalmatierln Benton
County, monitoring, and enforcement are citizen komplalnt—drlven because Benton County has

acknowledged it did not and does not have reitherhas the resources eurrently-available-to actively

monitor or enforce the landfill conditions of approval. This is also true for its other land use decisions_in
Benton County.

The Workgroup was not charged with deciding the actual legal status of the factual and legal issues
raised herein. The “common understandings” noted identify the Workgroup’s consensus agreements

2 Conditions of Approval have two purposes. One purpose is to place a condition that the applicant must complete
in order to gain final approval of the use from the County. These are usually identified as preliminary conditions of
approval because the County issues a preliminary approval of the use and the applicant must complete the

conditions of approval in order to get final, or operating, approval. Some of these conditions may also be intended
to last the lifespan of the use, such as a vegetative buffering condition that, once planted, is intended to be

maintained by the applicant. The other conditions are those that are intended to carry through the lifespan of the
use, and those are classified as operating conditions. The intent is based on available procedures and context at
the time of approval so the relevance of the operating conditions can change as new technology and operating
procedures are put in place.
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Where there was no consensus, the differing points of views have been documented for consideration
by the Benton County Board of Commissioners and others. Additionally, each workgroup member was
given the opportunity to share their views, be they supportive or oppositional, as noted in Appendix X.

[The Legal Subcommittee explored the relationships between the conditions of approval described below
and the operative franchise agreements. This information is in the form of a summary table can be
found at . The Legal sSubcommittee members reached a consensus that
the franchise agreements do not carry their provisions forward unless they are specifically include in the

subsequent agreement. lAs-teeaFFymg—iemmd-tm-euP—eendmmqs—they-eenewded—
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Prior Drafts Follow
Clean Version of Facilitator’s 11/20/22

This section contains a historical summary of the relevant landfill documents (e.g., Findings of Fact,
Notices of Decision, Conditional Use Permits, Conditions of Approval, zone changes, code adoptions, and
code amendments, etc.) It provides the context needed to better understand how we got to where we
are now. Our goals for this section included:

1) Identify and make readily accessible the relevant documents;

2) Explain the key points clearly;

3) Identify areas of agreement on whether the various decisions and conditions of approval
remains applicable or inapplicable today; and

4) Identify areas of agreement on the current status of compliance, monitoring, and enforcement.

For context, Benton County’s Development Code describes conditional uses as “land uses which may
have an adverse effect on surrounding uses in a zone.” BCC 53.205. To lessen the adverse impacts, the
county may “impose conditions of approval to mitigate negative impacts to adjacent property, to meet
the public service demand created by the development activity, or to otherwise ensure compliance with
the purpose and provisions of this code.” BCC 53.220.

Compliance with the required conditions of approval is the responsibility of the applicant. The County,
along with DEQ, etc., is responsible for monitoring and enforcement. As a practical matter, monitoring,
and enforcement are complaint-driven because Benton County has acknowledged it neither has the
resources currently available to actively monitor or enforce the landfill conditions of approval. This is
also true for its other land use decisions.

The Workgroup was not charged with deciding the actual legal status of the factual and legal issues

raised herein. The “common understandings” noted identify the Workgroup’s consensus agreements.
Where there was no consensus, the differing points of views have been documented for consideration
by the Benton County Board of Commissioners and others. Additionally, each workgroup member was
given the opportunity to share their views, be they supportive or oppositional, as noted in Appendix X.

The Legal Subcommittee explored the relationships between the conditions of approval described below
and the operative franchise agreements. This information is in the form of a summary table can be
found at . The subcommittee members reached a consensus that the
franchise agreements do not carry their provisions forward unless they are specifically include in the
subsequent agreement. As to carrying forward the CUP conditions, they concluded...
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CUP Subcommittee Text

Review of prior land use actions (e.g., zone changes, conditional use permits, etc.) provides important
context regarding the history of the landfill properties as well as documentation of compliance or
noncompliance with previous land use Conditions of Approval imposed by Benton County. Review of the
background documents, including Findings of Fact and Notices of Decision associated with these land
use proceedings, provides an important historical throughline for the landfill properties.

As a Common Understandings document it is important that it be understood that when Conditions of
Approval are imposed as part of a land use proceeding, it has been determined that those conditions are
necessary to mitigate the impacts of inherently incompatible land uses.

Implementation of the Conditions of Approval are required to ensure that the proposed land use
complies with the Development Code and the resultant land use activity, assuming compliance with the
Conditions of Approval, is compatible with adjacent land uses.

However, to be effective, the Conditions of Approval must be monitored and enforced. Benton County
has acknowledged that it does have the resources to actively monitor and/or enforce the requirements
articulated by the imposed Conditions of Approval. In Benton County, compliance with required
Conditions of Approval is dependent on residents complaining about a particular land use activity.

Legal Subcommittee Track Changes

Review of prior land use actions (e.g., Findings of Fact and Notices of Decision for zone changes,
conditional use permits, etc.) provides important context regarding the history of the landfill properties
as well as documentation of compliance or noncompliance (if it can be determined) with previous land
use Cond|t|ons of Approval |mposed by Benton County -Rewewef—the—baekg;e&md—deeument—s—me&uémg

WMMMMMW Whether a given Iand use deC|5|on or

condition of approval remains applicable today has yet to be determined.

As a Common Understandings document it is important that it be understood that when Conditions of
Approval are imposed as part of a land use proceeding, it has been determined that those conditions are
necessary to_ demonstrate compliance with applicable criteria-mitigate-the-impacts-ofinherently
Implementation of the Conditions of Approval are required to ensure that the proposed land use
complies with the Development Code and the resultant land use activity, assuming compliance with the

Conditions of Approval, is compatible with adjacent land uses.

However, to be effective, the Conditions of Approval must be_complied with, monitored, and enforced
when necessary. In Benton County, compliance with the required conditions of approval is the
responsibility of the applicant.

Benton County has acknowledged that it does_not have the resources to actively monitor and/or enforce

thereguirementsarticulated-by-the impesed-Conditions of Approval._Typically enforcement is

complaint-driven. This is true with all land use decisions.
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Sam’s Notes during 11/17/22 Joint Meeting

Review of legal documents and background documents priertand-use-actions-(e.g., Findings of Fact and
Notices of Decision, Conditions of Approval for zone changes, conditional use permits, code adoptions
and amendments, etc.) provides important context regarding the history of the landfill properties as
well as documentation of compliance or noncompliance_(if it can be determined) with previous land use

Condltlons of Approval |mposed by Benton County —Rewew—ef—the—baekgfew%éee&meﬂ%s—meladmg

mpeFtant—hsteHeal—th;eunge—fe#ﬂqeuLanéﬁm-pmpeﬁes— Whether a given Iand use decision or

condition of approval remains applicable today has yet to be determined.

As a Common Understandings document it is important that it be understood that when Conditions of
Approval are imposed as part of a land use proceeding, it has been determined that those conditions are
necessary to_demonstrate compliance with applicable criteria-mitigate-the-impactsofinherently
ncompatible-tand-uses. ... the applicable laws designed to meet the County’s land use goals including
compatibility with adjacent land uses.

Implementation of the Conditions of Approval are required to ensure that the proposed land use /[ Formatted: Highlight

complies with the Development Code and the resultant land use activity, assuming compliance with the
Conditions of Approval, is compatible with adjacent land uses.

However, to be effective, the Conditions of Approval must be complied with, monitored, and enforced

when necessary. In Benton Countv,_ with the required conditions of approval is primarily the /[ Formatted: Highlight

responsibility of the applicant. County resp to monitor and enforce

As a practical matter, Benton County has acknowledged that it does not have the resources to actively

thereguirementsarticulated-by-the-impesed-Conditions of Approval._As a /[ Formatted: Highlight

practicle matter in Benton County, Fypically-enforcement is complaint-driven as —Fhis-is true with all its

land use decisions. Addressing it is complaint driven

The legal sub is currently exploring

Franchise vs CUP

BCTT not determining body.... Effort to get common understandings

Whether it can be determined from the record is a work in progress, which could also include review of
DEQ info




